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Town of Deer Creek

Board of Supervisors:
Steve Young, Tom Peeters
& Chad Mares

W9698 Cty Rd F

Bear Creek, WI 54922

Re: Sexual offender residency
Dear Gentlemen:

This letter is written in response to Tom's phone call to me on July 3. | understand
you are meeting this next Tuesday and need to know what action can be taken by the
town board regarding the sexual offenders residing in the town.

To assist you, | am enclosing a copy of a recent League of Municipalities article.
Due to constitutional limitations, there is little that you can do. While many municipalities
have adopted ordinances to restrict sexual offender residency, most of those ordinances
will not stand up in court when challenged.

Clearly, the town cannot prevent sexual offenders from residing in the town.
However, can the town restrict residency in certain areas? That might be possible
provided we have a study or evidence that residency in those restricted areas creates
special problems. However, we will need more reason to do so than our personal
opinions. Any ordinance would have to be drafted only after careful study and the
ordinance would need to be narrowly drafted to address only the substantiated concerns.

Most of the ordinances that have been enacted have restricted residency within so
many feet of a church, school or park. | am wondering, do we have any of those facilities
within the Town of Deer Creek? Further discussion will be necessary if you are interested
in exploring an ordinance that would prevent residency within certain areas. However,
any such ordinance cannot prevent sexual offenders from residing elsewhere in the town.

In that the concern is about additional offenders residing in the town, | want you to
know that Wisconsin Statutes, Section 301.03(19) does provide the Town of Deer Creek
with considerable leverage in the event another residency is proposed. This statute
states that the Department of Corrections is to work to minimize, to the greatest extent
possible, the residential population density of sex offenders. In other words, given the
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small population of the Town of Deer Creek, | cannot foresee the Department considering
placement of additional sexual offenders in the town. If that was proposed by the
Department, | believe the town would have a good legal argument to challenge the
proposed placement.

In conclusion, the town cannot pass an ordinance that prevents future placement
of sexual offenders within the town. However, future placements seem very unlikely as
long as the current residency on Schweitzer Road continues. The reason for that is the
Department is required by state statute to minimize population density. In any event, if
you wish to explore a limited ordinance that restricts residency in certain areas, we can
consider taking action. However, further discussion will be necessary and any action we
take will need to be backed by evidence or study.

Thank you for your inquiry. Let me know if further input is needed.

Very truly yours,

Gy { e

Robert E. Sorenson
MENN LAW FIRM, LTD.

hro
Enc
Cc  Marcia Pethke pethke57@gmail.com
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Recent Decision In Case Challenging SN ¢ Miender Residerns

id Fentna . rand. B .
Regulations Yields

mportant Lessons

By Claire Silverman, Legal Counsel, League of Wisconsin Municipalitie;

Many municipalities have enacted ordinances regulating the residency of sex
olfenders. Such ordinances typically prohibit sex offenders, or a certain class of sex
offenders, from living within a certain distance of prohibited focations. 1t starts with .,
few munici palities enacting such regulations out of a desire to protect residents,
particularly vulnerable ones like children, from dangeroug criminals who have preyed
on others and who are thought to be likely to reoffend ir provided with opporfunitics (o
do so. It's not unusual for Surrounding municipalities (o quickly follow suit in
enacting such ordinances. Afler all, they want 1o protect their sesidents from these
dangerous offenders and may fear ap influx of sex offenders from the neighboring
municipalities where residency is now regulated, Although such ordinances are
tncreasingly “emmon, a recent federal court decision underscoges the importance of
the following: 1) Understanding the permissible Purposes for enacting such an
ordinance (protecting the public health, safety and general wellare is permissible
whereas g PUtpose to ban all or most sex offenders from the comumnunity is not): 23
dasing the decision to regulate sex offender residency on evidence or data j ustifying
stich regulation; 3) drafting the ordinance narrowly to achieve the permissible voal:
and, 4) the need to proceed correctly from the outsel,

W Hogfinan, et a, Fillage of Pleasan Prairie,f1] a tederal Judge for the Eastem

Distriet of Wisconsin held that a village ordinance regulating the residency of chiid sex
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offenders (offenders) within the Village's borders, which was enacted (o keep
offenders out of the Village and made more than ninety percent of the Village o
limits (o olfenders, with the remaining ten pereey( largely non-residentiaj and pol
including mosgt low-income housing, and whicl; banished offenders fiom the Village
and without justification differentiated between offenders who wepe or were not Jiving
in the Village at the time of their most recent offense, was unconstitutional.

The facts of the case follow. In April 2016, the Village of Pleasant Prairie enacted an
ordinance regulating the residency of child sex offenders, referred to a5 Designated
Offenders, within its borders. The ordinance prohibited Designated Offenders lrom
residing in the Village within 3000 fect of a "prohibited location.” Prohibited
locations” incjuded "la]ny school, licensed day-care center, park, trail, playgraund.
place of worship. athletic field useq by Minors, or any other placed designated pv the
Village as a place where Minors are known (o congregate." [2] The ordinance also
prohibited Designated Offenders from moving into the Village unless thev were
already domiciled in the Village at the time of their most recent offense. Designated
Offenders were excluded from aly potential violation of (je ordinance if they resided
continuously in g home before and afier the ordinance's effective date but thisg
provision was limited by a ban on renewing renta] agreements with Designated
Offenders which would extend for moye than 6 months beyond the ordinance'’s
effective date. The ordinance further restricted where offenders could Jive by banning
them from residing within 500 feet of cach other, and applied (o all Designated
Offenders without any inquiry into the danger any individual offender posed to the
community. The ordinance contained a grandfathe, clause which allowed Designated
Offenders to stay in their residence if a "prohibited locatign® was established near
them after they 100k residence. It afso allowed Designated Offenders to live with the; r
close family members provided those family members had resided in the otherwige
prohibited area for at least two years.

In passing the ordinance, the Village Prepared a map showing that the ord inance would
make more than ninety percent of the Village off limits to Designated Offenders, The
remaining ten percent was largely nowresidential and e mteraction between the rule
prohibiting offenders from living within 3000 feet of a prohibited location and the rule
prohibiting offenders from living neay one another further limjted the possible
dwelling Places. Most of the Village's low-income housing was excl uded from wheye
offenders could reside and was the only housing offenders could afford.

When enacting the ordinance, the Village did not obiaip or consider any studies vr Jagq
regarding the safety risk of allowing Designated Offenders to live near "prohibited
tocations" oy near one another. The Village also had no evidence that Designated
Offenders living outside the Village at the time of their last offense posed a areater
safety risk than those who lived in the Village. The Village administrator stated that
the ordinance's PUrpose and goal was to reduce the number of child sex offenders
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living in the Village.
£ g

In June 2016, approxunately two months alter the ordinance was passed. a group of
sex offenders impacted by the ordinance filed an action for summary judgment
alleging the ordinance was unconstitutional. 3] Six of the nine plaintiffs did not live in
the Village at the time of their offense and rented their abodes. They were informed
cither by a letter from the Village's Police Chief, by conversations with thejr probation
officers or other Designated Offenders that they had to leave the Village by Octohey
18, 2016. Plaintiffs suffered Stress as a result of the threat posed by the ordinance, the
difficulties in attempting to secure new housing, and fear of the consequences pf
homelessness.

Shortly ithereafter, in September, the Village repealed the ordinance and created an
amended ordinance which lowered the 3000 foot prohibited zone to 1500 feet: this
would still preclude offenders from living in over SiXty percent of the Village's land
area and seventy-five percent of its residences. The restriction on offenders living near
cach other was removed entirely, as was the limit on renewing leases for offenders
living in a prohibited zone. The amended ordinance stated that it did not apply to an
offender whose latest conviction was ten or more years prior to the offender takin Q
residence in the Village.

Despite the Village's amendment of the ordinance, the offenders continued their
challenge against the original ordinance on two constitutional grounds. 4] ) The
ordinance was alleged to violate the Ex Post Facto Clause in Article | of the
Constitution because it "makes more burdensome the punishment imposed for offenses
committed prior to enactment of the Ordinance and it applies retroactively" and 2) the
Ordinance was alleged to violate the Equal Protection Clause of the Fourteenth
Amendment because it differentiates between offenders who were or were nof
domiciled in the Village at the time of their most recent offense, without a rational
basis for doing so.

£x Post Faeto Clanse

With regard to the first claim, the court concluded the ordinance did indeed violate the
Ex Post Facto clause and that although the Village's subsequent repeal of the ordinance
and its replacement with an amended ordinance mooted Plaintitfs' claims for
injunctive relief. it did not moot the fact that the violations occurred or mool Plaing '
claims for monetary retief. Despite the fact that the Village ordinance's stated purpose
was "not to impose a criminal penalty" but instead (o protect the health and wel(are of
the Village's citizens. the court concluded the ordinance was punitive afler assessing its
nature by analyzing it under the following five factors: [5]

i Does the law inflict what has been regarded in ouy history and tradition as
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punishment?
Z, Does it impose an atfirmative disability oy restraint?
3. Does it promote the traditional aims of punishment?
4 Does it have a rational connection to a non-punitive purpose?
5. Is it excessive with respect to this purpose?

The court rejected cases offered by the Village as support that such ordinances are
nonpunitive, stating that the "most relevant decisions from across the nation reveal that
the Ordinance is nigh unprecedented in its punitive effect.” Slip op. al . With regard
to the first factor, the court found that uplike many other laws restricting sex offender
residency, the ordinance dig hot simply limit where offenders could live but banished
Plaintiffs from the Village and banishment has been regarded as punishment in our
history and tradition. With regard to the second factor, the ordinance imposed severe
restraints on Designated Offenders by limiting their residence to ten percent of the
Village's land area, an area which is largely nonresidential. Turning o the hird factor,
the court found the ordinance advances "traditional punishment ajms of incapacitation,
in keeping Desi gnated Offenders Segregated to tiny zones of the community:
retribution, by imposing its restrictions based solely on Plaintiffs' prior offense
conduct; and deterrence, in attempting to keep Designated Offenders away {rom
children to deter recidivism." Slip Op-atp. 10. Finally. the court noted that the fourth
and fifth factors, deemed the "most important" consideration In the ex post facto
analysis, are typically considered together because the "jess rational a restrictions
connection to its stated purpose, the more excessive it will be in addressing (hat
purpose.” /d. at 11 (cites omitted).

In reviewing these factors, the cougt reviewed case law from across the nation. noting
that the Village's ordinance went further than any of the ordinances in other cases by
banning Designated Offenders from the Village without any individualized inquiry
nto their risk to the community [6] or offering any method for a Designated Offender
to obtain an exXemption, even in limited circiunstances, the Ordinance's banishment
applies to Designated Offenders for life, and the grandfather clause was of limited help
(0 most of the Plaintiffs because it only allowed them (o remain in the Village unti}
October 201 6. And, "[m]Jost importantly, the Village has admitted that the Ordinance
was based on iis own conjecture about the dangers posed by sex offender. No data or
studies on the matier were considered" in passing the ordinance. /. at |3, The court
noted that if "the Village had even a sliver of factual materig] to support the stated
goals of the Ordinance. the outcome of this claim would likely be different.” /¢ af i4.
The court stated that the lack of evidence "eliminates the possibility" that the Village's
action was rational. /7. The court concluded that Plaintiffs provided sufficient
evidence that the ordinance's stated hon-punitive purpose is overborne by its punitive
effects. Therefore the ordinance violated the Ex Post Facto Clause.

Equal Protection
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The court rejected the Village's argument that Plaingifts lacked standing (o pursye an
equal protection clain op the grounds (hat they were grandfathered in by the Amended
Ordinance and therefore did not suffer a concrete mjury. The court siated that as with
the mootness argument under the ey post facto claim, the "ameliorative "effect of the
Amended Ordinance is ot the relevant inquiry and that Plaintiffs have standing to
temedy a past wrong,

The court noted that ghe Fourteenth Amendment's Equal Protection Clause "commands
that no State shaj deny to any Person within its jurisdiction the equal protecijon of the
laws, which is cssentially a direction that all persons simjlar}y situated should be
treated alike." Jof at 16 (cite omitted). Laws typically do not violate the Equai
Protection clayse jf the classification drawn by the reguiation is rationa] Y related 1o a
legitimate state interest, However, when 4 Statute burdens a person’s fundamenta]
constitutiong] rights, courts apply a higher leve] of scrutiny. Although the parties
disputed whether Plaintiffs are members of a profected class requiring that the court
give the ordinance heightened scrutiny, the court Stated that it was unecessary {o
determine that, concluding that the ordinance fails to Pass even the lesser threshold of
rationality. The coyr explained that to Prove an equal protection claim under rational
basis review, Plaintiffs needed to show that (1) the Village intentional ly treated them
differently from others similarly situated, (2) the Village intezltionail}' treated them
differently because of thejr membership in the class to which they belonged. and (3)
the difference in reatment was pot rationally related to 4 legitimate state interest. This
is a "lenjent” standard requiring the ordinance be upheld if the court can reasonably
conceive of any justification for it. Id at p.17.

Plaintiffs argued the ordinance violates equal protection tights because it (reats certain
Designated Offenders differently from others without reason, Those offenders
domiciled in the Village at the time of their last offense were allowed 1o remaiy (e
Village while those who were not were "variously blocked from MWOVING into the
Village. conpelled to feave iy a short time frame, or forced 1 remain in their curren;
home forevey if they wished to stay in the Village." 7/ at 17 According (o (he court,
the Village admitted that it had no evidence that the difference between these groups
(domicile at time of offense) has any bearing on thejr safety risk to the court and failed
to offer any justification for it, misv.mderstanding Plaintiffs as advancing thejy cqual
protection claim based on their status as sex offenders versys on-sex offenders and
instead offering reasons for distinguishing on that general basis, The court indicajed it
would likely have peey compelled to find the ordinance constitutionai had the Village
offered any justification byt that its failure to do 80 left the court wigh no choice byt (o
conclude that the ordinance violated Plaintiffs' equal protection rights in "making an
irrational domicile-baged distinction betweep Designated Offenders. Id. at 19, The
court stated that the" pare -~ desire to harm 3 politically Unpopular group cannot
constitute a legitimate governmental interest," apng concluded based on the Village
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administrator's comments and the lack of evideuce supporting the ordinance's
testrictions, that that was "precisely what motivated the Vi lHage's action.” 7

Powers of M unicipalities # 911

A village ordinance regulating the residency of child sex offenders (offenders) within
the Village's borders, which wag enacled (o keep offenders out of'the Village and made
more than ninety percent of the Village off-limits (o offenders, with the remaining ten
bercent largely non-residential and pot including most low-income housing, and which
banished offenders from the Village and withoyt Justification differentiated between
offenders who Were or were not living in the Village at the time of theiy DMosL recent
offense, was unconstitutional under the ex post facto clause of Article I of the 1.5,
Constitution as well as the Fourteenth Amendmenq's Equal Protection clause. Hoffinn
el al. v, Viilage of Pleasant Prairie, Case No. 16-CV 697-1ps (E.D. Wis., 4/17/201 7).

{1} Case No. 16-Cv 697-IPS (E.D. Wis., 4/1 7/2017).
[2112] Slip op. at pp. 2-3.

(3] Summary judgment is appropriate where there aye 10 genuine issues of materiaf
fact and the case can be decided as 2 matter of Jaw. However, because the Plaintiffs
wanted theijr damages determined by a jury, the court later characterized their motion
as one for partial Summary judgment,

[4] A third claim for 4 cleclaratoryjudgment regarding one Plaintiff s not discussed
here.

5] Slip op. at 9 citing Does #1-5 v, Snyder, 834 F.34 696, 701 (6th Cir. 20i6) (citing
Smith, 538 U 3. ai 97.

[6] Signiﬁcantly. the court said jt disagreed with 4 Wisconsin appellate court opinion
addressing the ey Post facto factors and upholding a sex offender ordinance. City of
South Milwaukee v. Kester, 830 N.W.24 720 (Wis. Ct. App. 2013) to the extent (hat its
says a broad evidence-free assumption about sex offenders is sufficient 0 make a
regulation non-punitive, It says Kester mentions no data or studies on the
dangerousness of such persons in the community.,
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